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STATEMENT OF QUESTIONS PRESENTED. 

1. The question is whether, in a suit to enforce a restric¬ 
tive covenant against the use of premises for the sale of 
liquor, an injunction should be'granted to persons who have 
themselves, or through their predecessors in title acquiesced 
for many years in the use of similarly restricted properties 
for the purposes proscribed in the covenant. 

2. Either alternatively or cumulatively, the second ques¬ 
tion is whether changes within the covenanted area or in 
the area immediately adjacent thereto constitute such 
change in neighborhood as to render the objectives of the 
covenant incapable of achievement and hence unenforce¬ 
able in equity. 
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IN THE 


United States Court of Appeals 

Foe the District of Columbia Circuit. 


No. 11,296. 


Jack Oler and Anna C. Oler, Appellants, 

v. 

William A. Gibbons et al., Appellees. 


Appeal from Judgment of United States District Court 
for the District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal from a final judgment of the United 
States District Court for the District of Columbia. The 
action in the Court below resulted from the filing of a com¬ 
plaint seeking to enjoin appellants from leasing their prop¬ 
erty to the Palmateers (who were defendants below but 
are not appellants herein) in alleged contravention of a 
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restrictive covenant contained in the deed to such property. 
The property involved is located in the District of Colum¬ 
bia and all plaintiffs and defendants are residents of, or 
doing business in, the District of Columbia. The District 
Court had jurisdiction of the cause by virtue of 11 D. C. 
Code §325 (1940). 

This Court has jurisdiction of the appeal from the judg¬ 
ment of the District Court pursuant to 28 U. S. C. § 1291. 

STATEMENT OF CASE. 

Appellants leased property located at 4404 Southern 
Avenue, S. E. to the Palmateers for use as a Class A liquor 
store. Such use was authorized by the Alcoholic Beverage 
Control Board of the District of Columbia on September 
17,1951, after finding 

“That premises 4404 Southern Avenue, S. E., is ap¬ 
propriate for the license desired, considering the 
wishes of persons residing or owning property within 
the neighborhood. 

“ * * • that the owners of the majority of the resi- 
dentiallv-zoned real property within a radius of six 
hundred feet of the boundary lines of the applicants’ 
store did not object to the granting of their license 
•••■” (J.A.pp.6-7) 

Pursuant to the Board’s decision, the Palmateers sur¬ 
rendered their license to 737% 8th Street, S’. E., where they 
had been doing business, closed that store, and moved to 
their present location. 

Both appellants and the Palmateers soon found them¬ 
selves the targets of a suit to enjoin use of the premises in 
question for the sale of liquor. The basis for the suit was 
the contention that appellants and their lessees were violat¬ 
ing a restrictive covenant contained in the deeds of appel¬ 
lants and appellees, providing 

“That no spirituous or malt liquors be made, sold or 
kept for sale; no nuisance, offensive, noisy or illegal 
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trade, calling, or transaction shall be done, suffered or 
permitted on said land and premises.’* (J. A. p. 3) 

Appellants in turn invoked the doctrines of (1) waiver or 
acquiescence and (2) change in neighborhood as support¬ 
ing their view that the covenant had either been terminated 
or rendered unenforceable. (J. A. pp. 4-5) 

All the facts essential to a resolution of the problems 
posed by the pleadings were stipulated by the parties be¬ 
low. Briefly summarized they tell the following story (J. 
A. pp. 7-9): 

The covenant was placed on the properties by R. F. Brad¬ 
bury, Inc. on December 27, 1923. At that time, the only 
commercial improvements on the triangular plot of which 
the Oler store, 4404 Southern Avenue, S. E., is a part was 
a general food and feed store. Since then, however, the 
triangular plot has become a commercial center and in¬ 
cludes eight stores or other places of business. Of these, 
two sell beer and wine pursuant to a Retailer’s Class B 
License. The one at 4403 Bowen Road, S. E. (Lot 157 on 
Def. Exh. No. 1) has been doing so since March 23,1934; the 
other, at 4415 Bowen Road, S. E. (Lot 144 on Def. Exh. No. 
1) since July 1,1940. No one has ever invoked the covenant 
against “spirituous or malt liquors” in an attempt to pre¬ 
vent the various occupants of these premises from selling 
beer and wine. Nor has any attempt ever been made to en¬ 
force a related covenant—that proscribing “offensive, 
noisy” trades or callings—against the pool room at 4407 
Bowen Road, S. E. (Lot 151 on Def. Exh. No. 1) and the 
gas station at 4501 Bowen Road, S. E. (Lots 146, 147 on 
Def. Exh. No. 1). These businesses have been in the tri¬ 
angular plot for 24 and 26 years respectively. 

In addition to the violations of the covenant which have 
occurred within the restricted area, there are several stores 
or businesses just outside that area which make the objec¬ 
tives originally sought to be served by the covenant incap¬ 
able of achievement. For example, from 1934 to 1947, a 
liquor store was located on the Maryland side of Southern 








4 


Avenue, just across from the property involved here. 1 In 
1947, the owners of said store moved into the shopping 
center "which was then being erected just around the corner 
on Marlborough Pike and have remained there ever since. 
Four blocks away is another liquor store and within six 
blocks, a store selling beer and wine. And in or across 
from the shopping center referred to above are an auto 
repair yard and a bus terminal. All contribute to a pattern 
of community development which is contrary to that 
envisaged in the covenant. 

Both parties moved for summary judgment on the basis 
of these undisputed facts (J. A. pp. 10-11). The trial court 
concluded that there had been no waiver of the right to 
enforce the covenant by either plaintiffs or their predeces¬ 
sors in title; and that there had been no such change in 
neighborhood as to render the covenant unenforceable in 
equity (J. A. pp. 13-14). This appeal followed issuance of 
an injunction against appellants by the trial court. 

STATEMENT OF POINTS. 

1. The District Court erred in its conclusion from the 
stipulated facts that there had been no waiver of the cove¬ 
nant by plaintiffs and their predecessors in title. 

2. The District Court erred in its conclusion from the 
stipulated facts that there had been no change in neighbor¬ 
hood which would warrant non-enforcement of the covenant. 

3. The District Court erred in its conclusion from the 
stipulated facts that the covenant is in full force and effect 
and that there is an existing valid covenant of record. 

SUMMARY OF ARGUMENT. 

1. This case was decided below on a record made up of 
stipulated facts and exhibits. There was no oral testimony 
nor any issue of fact raised. As a result, this Court is as 

i Southern Avenue forms one of the boundary lines between the District of 
Columbia and Maryland. 
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well qualified as the trial court to decide the issues of law 
which are the only things involved herein. There is no 
occasion here for deference to the superior opportunity of 
the trial court to appraise the credibility of witnesses. 

2. Appellants readily admit that restrictive covenants 
are ordinarily enforceable in equity but point out that the 
exceptions to that rule—waiver and change in neighbor¬ 
hood—are as well established as the rule itself. 

3. Where persons suing to enforce the covenant have 
themselves, or through their predecessors in title, acqui¬ 
esced in similar violations for many years, they are held 
to have waived their right to enforce the covenant in equity. 
The stipulated facts demonstrate that these plaintiffs, or 
their predecessors in title, have sat silently by for many 
years and left unchallenged violations of the covenant 
within the restricted area. 

4. In addition, enforcement of a covenant in equity has 
been held to be unavailable where changes in neighborhood 
have taken place, both inside and outside the covenanted 
area, which render the objectives originally sought to be 
served by the covenant incapable of achievement. The stip¬ 
ulated facts show that since the covenant was placed on the 
property, there have emerged within the restricted area 
two stores selling beer and wine, and just across from the 
restricted area, a store selling alcoholic beverages gener¬ 
ally. The net effect of such changes is to render the cove¬ 
nants completely ineffective. 

5. Under the circumstances outlined in paragraphs 3 and . 
4, enforcement of the covenant against these appellants is 

to work a discrimination upon them for no useful purpose. 
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ARGUMENT 

L 

Where the Judgment Below was Based Upon Undisputed 
Facts and Exhibits, the “Clearly Erroneous” Buie Does 
not Govern. 

It should be noted at the outset that the judgment below 
was rendered on the basis of a Stipulation of Facts and of 
exhibits whose accuracy was not contested. No issue of 
fact was either raised or resolved. As a result, there is 
no occasion for this Court to apply Rule 52(a) of the Fed¬ 
eral Rules of Civil Procedure which provides that 

“Findings of fact shall not be set aside unless clearly 
erroneous, and due regard shall be given to the oppor¬ 
tunity of the trial court to judge of the credibility of 
the witnesses. ’’ 

The Court is “not confronted here with a decision based 
upon a weighing of the ‘candor and credibility of wit¬ 
nesses’ * # • ‘we may ignore the trial judge’s finding and 
substitute our own # * if the trial judge’s finding must 

rest exclusively on the written evidence or the undisputed 
facts, so that his evaluation of credibility has no signifi¬ 
cance.’ ” Perry v. Perry, 88 U. S. App. D. C. 337, 338, 
190 F. 2d 601, 602 (1951), quoting from United States v. 
Gypsum Co., 333 U. S. 364, 395 (1948) and Orvis v. Higgins, 
180 F. 2d 537, 539 (2 Cir., 1950). 

Since the questions below were purely legal in nature— 
viz., whether certain stipulated facts constituted such; 
waiver, acquiescence or change in neighborhood as to ren¬ 
der a restrictive covenant unenforceable in equity—this 
Court is as well qualified as the trial court to pass upon 
them. The scope of its review is in no way restricted by 
rules of deference established for situations where factual 
issues have been in conflict. 
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II. 

Restrictive Covenants are Unenforceable Where There Has 
Been Change in Neighborhood, Waiver or Acquiescence. 

Appellants do not deny that restrictive covenants such as 
that quoted on pp. 2-3, swpra are ordinarily enforceable in 
equity. See Jameson v. Brown, 71 App. D. C. 254, 255,109 
F. 2d 830, 831 (1939). It is important to keep in mind, 
however, that the exceptions to the rule are as well estab¬ 
lished as the rule itself. Courts will deny injunctive relief 
to those who would enforce restrictive covenants 

“where * * * the property, and that in the vicinage, 
has so changed in its character and environment and 
in the uses to which it may be put as to make it unfit 
or unprofitable for use if the restriction be enforced, 
or where to grant the relief would be a great hardship 
on the owner and of no benefit to the complainant, or 
where the complainant has waived or abandoned the 
restriction. * * * where from all evidence, it appears 
that it would be against equity to enforce the restric¬ 
tion by injunction, relief will be denied, and the party 
seeking its enforcement wdll be left to whatever remedy 
he may have at law.” Castleman v. Avignone, 56 App. 
D. C. 253, 256, 258,12 F. 2d 326, 329, 331 (1926), quoted 
in Jameson v. Brown, 71 App. D. C. at 255, 109 F. 2d 
at 831. 

These exceptions to the general rule are merely an out¬ 
growth of the proposition that an injunction is “an ex¬ 
traordinary remedial process which is granted, not as a 
matter of right but in the exercise of a sound judicial dis¬ 
cretion,” Morrison v. Work, 266 U. S. 481, 490 (1925). 

m. 

Acquiescence in Past Violations Precludes Enforcement of 

Covenant Now. 

If time had worked no change upon the covenanted area 
and it were still as it was in 1924, when the covenant was 
first placed upon the Bradbury property, an injunction 
against appellants would follow here in the ordinary 
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course. In that year, at the time the covenants were re¬ 
corded, there was a single store, a food and feed store, on 
the commercial square of which appellants’ premises are 
a part. The facts stipulated below disclose, however, that 
since 1924, there has been considerable change in the Brad¬ 
bury tracts. Mere recital of such changes draws a pattern 
of violation dating back to 1926. In that year, a gasoline 
service station was opened within the covenanted area. 
Two years later, in 1928, a pool room or billiard parlor 
opened. And, more immediately relevant here, in 1934, 
almost as soon as prohibition was repealed, a Retailer’s 
Class “B” license, authorizing the sale of beer and wine, 
was issued for use in the same commercial triangle. Again 
in 1940, a second Retailer’s Class “B” license, authorizing 
the sale of beer and wine, was issued for use in the area. 
All of the above-mentioned businesses have continued op¬ 
erations in the area ever since. 

Each of the instances described were and are violations 
of the covenant at locations within the immediate vicinity 
of the violation challenged here. The stores selling beer 
and wine violate the covenant’s prohibition of “spirituous 
or malt liquors,” and have been doing so for 17 and 11 
years respectively. The offensive odors and the noise 
which are ordinarily associated with a gasoline service sta¬ 
tion bring it within that part of the covenant prohibiting 
any “offensive, noisy * * * trade, calling, or transaction.” 
And the same is true of a pool room, which is ordinarily 
considered to be a noisy place characterized by a generally 
low moral atmosphere. Nevertheless, at no time has any 
property owner within the restricted area sought to enforce 
his rights. Instead, such property owners have acquiesced 
in the breaches through the years, and hence, must be con¬ 
sidered to have waived their right to enforce the covenant. 
The fact that a suit to enforce the covenant was brought 
in 1949 does not alter this conclusion. That suit was dis¬ 
missed by plaintiffs therein and hence, the issues involved 
here were never litigated. Those issues were the same in 
1949 as they are now\ 
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It may be argued that the phrase “ spirituous or malt 
liquors ” does not include beer and wine but is limited to 
distilled liquors alone and hence, that the premises at 4404 
and 4415 Bowen Road, S. E., are not violative of the cove¬ 
nant. There can be little doubt, however, that the covenant, 
on its face, draws beer within its scope. Beer is defined in 
Black’s Law Dictionary, Beer, p. 203, as a “liquor com¬ 
pounded of malt and hops.” “Malt liquor, or beer, as is 
commonly known, is a brewed liquor made of grain.” State 
v. Lynch, 5 Boyce 569, 96 Atl. 32 (Del., 1915). 

It is perhaps true that the term “spirituous liquor,” 
used alone, would not encompass both beer and wine, see 
Jameson v. Brown, 71 App. D. C. at 257, 109 F. 2d at 833, 
although the correctness of that decision is doubtful since 
it was based upon Sarlls v. United States, 152 U. S. 570 
(1894) which construed the term narrowly because it was 
used in a penal statute. Assuming the correctness of 
Jameson, however, the Court pointed out that “If the par¬ 
ties to the covenant wished to prevent the sale of beer and 
wine, they should have used broader language” than 
“spirituous liquors.” 71 App. D. C. at 257, 109 F. 2d at 
833. Here, the parties did use broader language. They 
prohibited “spirituous or malt liquors.” By adding 
“malt,” they clearly sought to keep out beer. And it is 
appellants’ view that, by bringing both spirituous and malt 
liquors within the ban, they sought to reach all alcoholic 
intoxicants, intending to include wine, which is clearly an 
intoxicant, among “spirituous” liquors. “ ‘Alcoholic, 
spirituous and malt liquors’ * * * mean intoxicating liquors 
which can be used as a beverage, and which, when drunk 
to excess, will produce intoxication.’ ” Howard v. Acme 
Brewing Co., 143 Ga. 1, 83 S. E. 1096, 1097 (1914). 

As has been noted, each of the breaches discussed above 
has been acquiesced in by appellees or their predecessors 
in title. Under similar circumstances, it was held that a 
defendant’s violation of a building restriction could not 
be enjoined where the complaining parties had acquiesced 






in other violations nearby, in the absence of a showing that 
they were peculiarly affected by defendants’ violation. 
Bowen v. Whildin, 130 Atl. 1, 2 (N. J. 1925). See also 
Frigo v. Janek, 237 Mich. 642, 212 N. W. 959, 960 (1927); 
Ocean City Land Co. v. Weber, 83 N. J. Eq. 476, 91 Atl. 600, 
601 (1914), aff’d 84 N. J. Eq. 505, 94 Atl. 1102 (1915); 
Ocean City Asso. v. Chalfant, 65 N. J. Eq. 156, 55 Atl. 801 
(1903). “It is the mutual benefit accruing to all and to 
each which makes it inequitable for anyone so benefited to 
repudiate the burden to the injury of the others. If, there¬ 
fore, the parties in interest, by express act or acquiescence, 
permit such violations of the scheme as destroy the benefit 
therefrom, they have to a corresponding extent absolved 
each other from its burden.” Am. Jur., Covenants, Condi¬ 
tions & Restrictions, § 295. 

It is true that Jameson v. Brown, supra, affirmed the 
enforcement of a covenant against the sale of spirituous 
liquors where there had been a violation of the covenant 
for some years. But in that case, there was only one viola¬ 
tion—by a drug store which had sold liquor pursuant to 
doctors’ prescriptions under the Prohibition Act. The 
covenanted area there was very large and there was no 
showing that the complainants had knowledge of the viola¬ 
tion. Similarly, McKinney v. Burman Properties, 79 F. 
Supp. 787, 789* 76 WLR 510, 512 (D. D. C. 1948) aff’d 84 
U. S. App. D. C. 373, 174 F. 2d 509 (1949) held a covenant 
enforceable where there had been violations. But those 
violations had been at a substantial distance from the prop¬ 
erty involved. “As to 14th Street, that is far away. Vio¬ 
lations of the restriction line there have had but an indirect 
and remote influence upon interior property, especially 
that on Lamont Street, which does not even extend through 
to 14th Street.” In contrast, the past and still-existing 
violations here are in the immediate vicinity of the Oler 
property. 

In neither of these cases was there that which is present 
here and which was present in those cases cited above in 
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which the covenants were not enforced- Here, there has 
been that which was contemplated in Misch v. Lehman , 178 
Mich. 225,144 N. W. 556 (1913): “a continued acquiescence 
in successive breaches of the restriction • • • [such as 
would] afford ground for the claim of estoppel because of 
the fact that the contemplated character of the property 
would thus be destroyed, and, that stage having been 
reached, it would be inequitable to grant relief * * 

The net effect of what has already been said is sum¬ 
marized in Ronbcrg v. Smith , 132 Wash. 345, 232 Pac. 283, 
286 (1925), quoting High on Injunctions: “ ‘equity requires 
the utmost diligence, in this class of cases, upon the part 
of him who invokes its preventive aid, and a slight degree 
of acquiescence is sufficient to defeat the application, since 
every relaxation which plaintiff permits in allowing erec¬ 
tions to be made in violation of the covenant amounts, pro 
tanto, to a disaffirmance of the obligation.’ ” To permit 
an injunction against this breach of the covenant to stand, 
after half the business establishments in the area have been 
left untouched for so many years, would clearly be inequi¬ 
table. It would constitute judicial sanction of unequal 
treatment of appellants who would, in effect, have been 
singled out by these appellees from among all those who 
have breached this covenant for so many years. 


IV. 

Changes Both Inside and Outside the Covenanted Area 
Render Objective of Covenant Incapable of Achieve¬ 
ment. 

In addition to the doctrine of acquiescence, the doctrine 
of changed neighborhood should have barred issuance of 
an injunction against appellants. “Whenever * * * it is 
shown that the purpose of the restriction has been frus¬ 
trated and that the result of enforcing it is to depreciate 
rather than to enhance the value of the property concerned, 
a court of equity ought not to interfere.” Hundley v. 
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Gorewitz, 77 U. S. App. D. C. 48, 49,132 F. 2d 23, 24 (1942), 
quoted in Mays v. Burgess, 79 U. S. App. D. C. 343, 345, 
147 F. 2d 869, 871 (1945). 

The reason for the rule is that “Restrictions upon the 
free use and enjoyment of real estate are not favored by 
the law.” Castleman v. Avignone, 56 App. D. C. at 256,12 
F. 2d at 329. “ * * * restrictions upon the use of land are 
in derogation of the natural right which an owner possesses 
to use and enjoy his property, and are repugnant to trade 
and commerce. Consequently, restrictive covenants are 
construed strictly against their establishment and effect, 
and liberally in support of the unrestricted use of land 
• * # . It is well settled that, where the duration of a re¬ 
strictive covenant has not been expressly limited, it will 
be implied that some reasonable limitation adapted to the 
nature of the case was intended, and the restriction will 
be construed as extending for no longer period of time than 
the nature of the circumstances and the purposes of the 
imposition indicate as reasonable for the duration of its 
enforcement without undue prejudice to the property rights 
acquired by the grantee and his successors in title.” Norris 
v. Williams, 54 A. 2d 331, 332-3 (Md., 1947). Any other 
course would result in unreasoning enforcement by the 
courts of objectives which have long since been subverted 
beyond repair. 

Of course, the degree of change in neighborhood neces¬ 
sary to bar issuance of an injunction is incapable of exact 
measurement. Each case must depend upon its own facts 
and furnishes little guide for subsequent decision. The 
frame of inquiry, however, is, as has been indicated, 
whether “The objects intended by the covenant still pre¬ 
vail * * *.” McKinney v. Burman Properties, supra; 
Clark, Covenants <& Interests Running With Land 186 
(1947). 

Appellants submit that this case is one where there has 
been sufficient change in neighborhood, both inside and out¬ 
side the covenanted area, to warrant denial of an injunc- 
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tion. In the course of the discussion of appellees’ acqui¬ 
escence, it was pointed out that four of the eight business 
establishments within the tract, two of which sell beer and 
wine, are, and have been for many years, in violation of 
the covenant. In addition, a number of businesses which 
serve to defeat the objectives of the covenant are located 
within the vicinity of the restricted area. Thus, from 1934 
to 1947, a package liquor store was located just across the 
street from appellants’ store—on Southern Avenue, near 
the corner of Marlborough Pike. That same store has 
since moved around the corner—into a shopping center 
established on Marlborough Pike. Another store which has 
been selling liquor for the past three years is located about 
4 1 /o blocks from appellants’ premises. And a third liquor¬ 
selling establishment is about fi 1 /* blocks away. Other 
properties just outside the restricted tract which run con¬ 
trary to the objectives of other portions of the covenant 
are a bus terminal—which has been located just across the 
street from appellants’ premises, on Southern Avenue, for 
almost 20 years—and an auto repair yard which has been 
located opposite the present location of the Maryland liquor 
store, on Marlborough Pike, for the past several years. 

These changes outside the covenanted area but in the 
vicinity thereof have been considered by the courts in their 
attempt to determine whether or not the objective of a plan 
remains capable of achievement. Thus, this Court held in 
Hundley v. Gorewitz, 77 U. S. App. D. C. 48, 50, 132 F. 2d 
23, 25 (1942) that the restrictive covenant involved therein 
would not be enforced because of changes which took place 
wholly outside the restricted properties. In the words of 
Chief Judge Groner, w T ho spoke for the Court: 

“the present appellees are not now enjoying the ad¬ 
vantages which the covenant sought to confer. The 
obvious purpose was to keep the neighborhood white 
* • # . But the strict enforcement of all five covenants 
will not alter the fact that the purpose has been essen¬ 
tially defeated by the presence of a Negro family now 
living in an unrestricted house in the midst of the re- 
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stricted group, and as well by the ownership by an¬ 
other Negro of a house almost directly across the 
street.” (Emphasis supplied.) 

And in Talles v. Rif man, 189 Md. 10, 53 A. 2d 396 (1947), 
the court cancelled a covenant even though there were no 
violations in the restricted block. “If the change in condi¬ 
tions in the surrounding property has removed the reason 
for these restrictions, then, whatever may have been their 
original effect, they are no longer existent/’ Id at 398. 
See also Hess v. Country Club Park, 213 Cal. 613, 2 P. 2d 
782, 785 (1931). Similarly, injunctive relief against viola¬ 
tion of a covenant has been denied where changes have 
taken place both inside and outside the restricted tract. 
See Purdy v. Mulroney, 31 N. Y. S. 2d 1006,1014 (Sup. Ct., 
1941); Higgins v. Hough, 195 N. C. 652,143 SE 212 (1928). 

It should be noted that this is not like those cases— 
usually involving residential restrictions—where it is said 
that a line must be established somewhere in order to halt 
the influx of commercial properties. Unlike buildings, pur¬ 
chasers of liquor are mobile. The premises in question 
here face upon Maryland and are within one to two blocks 
of a Maryland liquor store. The close proximity of the 
two suggests the obvious inference that appellants’ use of 
the premises for a liquor store will not bring liquor to an 
area which has hitherto been untouched by it. Whatever 
effects liquor has had upon the community have been and 
will continue to be felt, as a result of the Maryland liquor 
store’s operations. The only new element would be the in¬ 
troduction of competition into a market which has hitherto 
been insulated from it. 

CONCLUSION. 

Appellants have demonstrated that appellees or their 
predecessors in title have acquiesced in violations of the 
covenant for many years. The net effect of these viola¬ 
tions, especially when considered in light of the existence 
of similar stores immediately outside the covenanted area, 


is to render the objectives of the covenant incapable of 
achievement at this time. Under the circumstances, the 
comment of an English Court is particularly appropriate: 

“the covenantee is not allowed to come into court for 
the purpose merely of harassing and annoying some 
particular man where the court could see he was not 
doing it bona fide for the purpose of effecting the ob¬ 
ject for which the covenant was originally entered 
into.” Peek v. Matthews, L. R., 3 Eq. 515, 517. 

Appellants contend that the issuance of an injunction 
against them was error and pray that this Court reverse 
the judgment of the District Court. 

Respectfully submitted, 

Joseph A. Kaufmann, 

Abraham S. Goldstein, 
Attorneys for Appellants, 

503 D Street, N. W., 
Washington 1, D. C., 
Executive 4440. 
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1 Filed Sep 11 1951 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 3804-51 

William A. Gibbons, Helen P. Gibbons, 4420 Bowen Road, 
S. E., Verna N. Haskell, Merrill A. Haskell, 4376 
Southern Ave., S. E., Mamie P. Norfolk, 4376 Southern 
Ave., S. E., W. Chapman Slye, M. Olga Slye, 4316 
Burns Street, S. E., Claude T. Beall, Florence L. 
Beall, 4237 Alabama Avenue, S. E., Thomas J. O’Hal- 
loran, Eleanor C. O’Halloran, 1001 Ridge Road, 
S. E., Madelene A. Schneider, 4411 Alabama Ave¬ 
nue, S. E., Jessaline B. Davidson, 4421 Alabama Ave¬ 
nue, S. E., Mr. William Sheehan, 1238 44th Place, 
S. E., Lieut. John H. McLean, Ruth E. McLean, 
1235 45th Place, S. E., Mrs. Samuel E. Peake, 1224 
44th Place, S. E., Samuel E. Peake, 1224 44th Place, 
S. E., Mabel P. McWilliams, 4806 R Street, S. E., 
Plaintiffs 

v. 

Harry V. Palmateer, 737^ 8th Street, S. E., Alfred Gor¬ 
don Palmateer, 1401 South Edgewood Street, Arling¬ 
ton, Va., Defendant #1 

Jack Oler, Anna C. Oler, 4415 Bowen Road, S. E., 

Defendant #2 

Complaint 

(For injunction against violation of covenant 
against liquors). 

1. Jurisdiction of this Court is by virtue of Title 11, 
Sec. 325, D. C. Code. 

2. Plaintiffs are citizens of the United States and resi¬ 
dents of the District of Columbia; defendants are believed 
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to be citizens of the United States and residents of the 
District of Columbia. 

2 3. By deed dated December 27, 1923, R. F. Brad¬ 

bury, Inc. conveyed certain lots in the District of 
Columbia among which lots were included the lots owned 
by the plaintiffs and the lot at 4407 Southern Ave., S. E., 
owned by the defendant #2 and which premises have been 
leased by defendant #1 for the purpose of operating the 
same as a whiskey store. Application has been filed by 
defendant #1 before the Alcoholic Beverage Control Board 
for a license to sell whiskey at such address. The deed to 
said Bradbury Heights which was recorded January 24, 
1924 at Liber 5152, Folio 180, one of the land records of 
the District of Columbia stated: 

“That no spirituous or malt liquors be made, sold or 
kept for sale; no nuisance, offensive, noisy or illegal 
trade, calling or transaction shall be done, suffered or 
permitted on said land and premises * • • 

“And these covenants shall run with the land.” 

4. The plaintiffs, as owners of the property adjacent to 
the proposed whiskey store and whose properties are sub¬ 
ject to such covenants will be irreparably injured and 
damaged by the violation of these covenants, and in partic¬ 
ular the violation of the covenant against the sale of whis¬ 
key, and request the assistance of this Court in the issuance 
of an injunction requiring the defendants not to violate 
these covenants of record nor to deny the rights of the 
parties hereto who purchased said property in reliance 
upon such covenants, and further to enjoin the nuisance 
w’hich will be created by the operation of a whiskey store 
in an isolated commercial area adjacent to a strictly resi¬ 
dential area in which the plaintiffs and their families reside. 

Wherefore, the Premises Considered, plaintiffs pray: 

1. That the Court issue a restraining order, temporary 
injunction and permanent injunction restraining and en- 
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joining the defendants or any of them or their servants, 
agents or employees from engaging in or permitting the 
sale of whiskey in premises 4407 Southern Avenue, S. E. 

2. That attorneys’ fees and damages be awarded to the 
plaintiffs. 

3. For such other and further relief as justice may re¬ 
quire. 

Lubar, O’Keefe, Friedlander & Melrod 
By: Nathan M. Lubar 

Attorney for Plaintiffs 
200 Woodward Building 

• #•••••••• 

13 Filed Sep 21 1951 

Answer 
First Defense 

1. Defendants admit the allegations contained in para¬ 
graphs 1 and 2 of the complaint. 

2. Defendants admit the allegations of paragraph 3 of 
the complaint except that the premises leased by defendants 
Oler to defendants Palmateer are located at 4404 Southern 
Avenue, S. E. and that defendants Palmateer’s application 
for a license to sell liquor at said address has been granted 
by the Alcoholic Beverage Control Board of the District 
of Columbia. 

3. Defendants deny each and every allegation contained 
in paragraph 4 of the complaint. 

Second Defense 

1. The neighborhood covered by the covenant or adjacent 
thereto has changed to such an extent as to make enforce¬ 
ment of the covenant referred to in paragraph 3 of the 
complaint inequitable as against defendants. Said change 
in the neigborhood has effectively terminated the covenants 
in question. 
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14 2. Of the eight businesses operated on the com¬ 

mercial tract of which defendant’s lot is a part, two 
have been selling beer and wine for many years and to date, 
thus violating the covenant against use of the premises for 
spirituous or malt liquors. Two others of the eight busi¬ 
nesses in the same tract have been in use for many years 
and to date in violation of that part of the covenant which 
restricts use of any of the properties for offensive or 
noisy trade—one being a pool room, the second, a gasoline 
service station. 

3. In addition to the changes within the covenanted area 
itself, a package liquor store and an auto repair shop and 
yard are located within approximately one block of the 
premises in question here. Said businesses, though across 
the District of Columbia line in the state of Maryland, are 
in such close proximity to the covenanted area and so 
clearly contrary to the objectives originally sought to be 
served bv the covenant as to make enforcement of the cove- 
nants against defendants inequitable. 

Third Defense 

1. Plaintiffs have waived their right to enforce the cove¬ 
nant referred to in paragraph 3 of the complaint because 
they have never attempted to enforce the covenant against 
the breaches thereof described above in paragraph 2 of the 
Second Defense. By their acquiescence in said breaches of 
the covenant over many years, Plaintiffs have abandoned 
the covenant. 

2. Further evidence of abandonment of all the restric¬ 
tions contained in the deeds in question is furnished by the 
fact that the restriction against occupancy by Negroes, con¬ 
tained therein, has never been enforced—even when such 
restrictions were enforceable in equity. 

Fourth Defense 

1. Enforcement of the covenant against defendants would 
be contrary to the public policy of the United States, 
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15 in that it would insure a local monopoly in the sale of 
distilled liquors to the Maryland liquor dealer refer¬ 
red to above in paragraph 3 of the Second Defense. 

2. Enforcement of said covenant would also be contrary 
to the public policy of the District of Columbia, which has 
been expressed by its Alcoholic Beverage Control Board in 
granting a license for the use of the premises in question 
for the sale of liquor. 

Donohue & Kaufmann 
Attorneys for Defendants 
By: Abraham S. Goldstein 
503 D Street, N. W. 
Washington, D. C. 

EX-4440 

• *•••••••• 

16 Filed Oct 30 1951 

Stipulation of Facts 

Plaintiffs and defendants, by their respective counsel 
stipulate that the following facts with regard to the above- 
named cause are true and undisputed: 

1. On September 17, 1951, the Alcoholic Beverage Con¬ 
trol Board of the District of Columbia issued a Retailers’ 
Class “A” license to defendants Palmateer for the sale of 
whiskey at 4404 Southern Avenue, S. E., Washington, D. C. 
The conclusion of the Board dated September 14,1951, was 
that 

Wherefore, it is the Finding of the Board this 14th 
day of September 1951 that premises 4404 Southern 
Avenue, S. E., is appropriate for the license desired, 
considering the wishes of persons residing or owning 
property within the neighborhood. 

It is the further Finding of the Board that the owners 
of the majority of the residentially-zoned real property 
within a radius of six hundred feet of the boundary 
lines of the applicants’ store did not object to the 
granting of this license under Section 14(c) of the 
Alcoholic Beverage Control Act. 
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The application for a license is, therefore, Granted, 
under Section 14(a-5) of the Alcoholic Beverage Con¬ 
trol Act, and the license will issue. 

Evidence that the covenant was of record was offered in 
evidence and denied admission or consideration; likewise, 
the Alcoholic Beverage Control Board refused to consider 
the effect of the covenant for any purpose. 

2. By deed dated December 27,1923, and recorded Janu¬ 
ary 24, 1924, R. F. Bradbury, Inc. conveyed certain lots in 
the District of Columbia, among which were included the 
lot at 4404 Southern Avenue, S. E., now owned by defend¬ 
ants Oler and leased to defendants Palmateer. Said lot, 
as well as lots of plaintiffs, were made subject at that time 

to a covenant 

17 “that said lots or any building or buildings 

thereon, shall never be rented, leased, sold, 
transferred or conveyed to, nor shall the same be oc¬ 
cupied by, any Negro or colored person, or persons of 
Negro blood.” 

“That no spirituous or malt liquors be made, sold, or 
kept for sale; no nuisance, offensive, noisy or illegal 
trade, calling or transaction shall be done, suffered, or 
permitted on said land and premises * * * 

“and said covenants shall run with the land.” 

3. At the time the covenant in question was placed of 

record, the only improvements of a commercial nature on 
square 5365 was a general food and feed store, located on 
lots 157 and 158. | 

4. The premises at 4403 Bowen Road, S. E., which is with¬ 
in the area covered by the restrictive covenant quoted in 
paragraph 2 above, have been used for the sale of beer 
and wine pursuant to a Retailer’s Class “B” license since 
March 23, 1934. 

5. The premises at 4415 Bowen Road, S. E., which is with- ! 
in the area covered by the restrictive covenant quoted in i 
paragraph 2 above, have been used for the sale of beer and | 
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wine pursuant to a Retailer’s Class “B” license since July 
1,1940. 

6. Application was made to the Alcoholic Beverage Con¬ 
trol Board for a license at premises 4407 Bowen Road, S. E. 
for a Class “D” license, which application was denied by 
the Alcoholic Beverage Control Board in 1934 as being with¬ 
in 400 feet of a church under Section 3 of the Alcoholic 
Beverage Control Board regulations. 

7. Application was made to the Alcoholic Beverage Con¬ 
trol Board for a Class “D” license at premises 4411 Bowen 
Road, S. E. within the covenanted area, w r hich license was 
denied by the Alcoholic Beverage Control Board on June 
15, 1936, as being contrary to the wishes of the neighbor¬ 
hood under Section 14(a-5) of the Alcoholic Beverage Con¬ 
trol Act. 

8. During June, 1949, application was filed for a Class 
“A” license at premises 4413 Bowen Road, S. E., being the 
southern half of the same lot, upon which 4406 Southern 
Avenue, S. E. is located. On June 24, 1949, Civil Action 
No. 2752-49 was filed. Eighteen plaintiffs requested an 
injunction against the violation of the covenant herein con¬ 
cerned, and asked the Court to enjoin the parties from pro¬ 
ceeding with the application and enjoining the sale 

18 of liquor in violation of the covenant. On or about 
July 1, 1949, the application for such Class “A” 
license was withdrawn and the aforesaid civil action was 
dismissed by agreement of the parties and their attorneys. 

9. The premises at 4407 Bowen Road, S. E., which is with¬ 
in the area covered by the restrictive covenant quoted in 
paragraph 2 above have been licensed and operated con¬ 
tinuously as a billiard parlor or pool room since December 
20,1928. 

10. The premises at 4501 Bowen Road, S. E., which is 
within area covered by the restrictive covenant quoted in 
paragraph 2 above, have been licensed and operated con¬ 
tinuously as a gasoline service station since December 3, 
1926. 
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11. At no time has there been any court challenge of the 
right of the various occupants of the premises described in 
paragraphs 5,4,10 and 9 above to use said premises for the 
purposes described. 

12. 4404 Southern Avenue, S. E. faces the Maryland-Dis- 
trict line, namely Southern Avenue. About two blocks 
away, in the State of Maryland, is a shopping center in 
which there is a liquor store at 4723 Marlborough Pike, 
Prince Georges County, Maryland, which store has been in 
operation at that address since 1947. The same was located 
at 1500 Southern Avenue, which is at about the corner 
of Southern Avenue and Marlborough Pike, from 1934 to 
1947. 

13. Across the street from said liquor store in Maryland, 
approximately one to two blocks away from 4404 Southern 
Avenue, S. E., is an auto repair yard which has been in 
operation at said location, 4704 Marlborough Pike, for 
several years. 

14. At 4421 Southern Avenue, in the State of Maryland, 
approximately one half to one block away from 4404 South¬ 
ern Avenue, S. E., is a bus terminal, which has been operat¬ 
ing approximately 20 years. 

15. At 5109 T Street, Maryland, about four and one-half 
blocks from 4404 Southern Avenue, S. E., is Jack’s Market, 
which has been selling liquor for the past three years. 

16. At 4259 Southern Avenue, Maryland, about six 
19 and one-half blocks from 4404 Southern Ave., S. E., 
is Tony’s Restaurant, which has been selling liquor 
for seven years. 

17. It is further stipulated that the legal relevancy and 
effect of any of the facts herein stipulated may be argued 
by the parties. 

18. It is further stipulated that there may be introduced 
in evidence in addition to the stipulation of facts herein 
agreed any photographs, surveys, tracings, or photostat 
copies thereof which shall be subject to objection as to 
relevancy. 
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19. The parties further stipulate that all of the parties 
agTee that they shall not object to the personal inspection by 
the Court of the area if in the opinion of the Court such 
should be desirable. 

Nathan M. Lubar 
Attorney for Plaintiffs 
Abraham S. Goldstein 
Attorney for Defendants 

Agreed this 30th day of October, 1951. 

Nathan M. Lubar 
Attorney for Plaintiffs 

J. A. Kaufmann 
A. S. Goldstein 
Attorneys for Defendants 

*##*•#•••* 

20 Filed Oct 30 1951 

Motion for Summary Judgment 

Defendants move the Court to grant summary judgment 
in their favor. 

The grounds in support of this motion are as follows: 

1. The pleadings, together with the Stipulation of Facts 
entered into between Plaintiffs and Defendants by their 
respective counsel and filed with the Court in the above- 
named cause, show that there is no genuine issue as to any 
material fact. 

2. Defendants are entitled to judgment as a matter of 
law. 

Donohue & Kaufmann 
By: J. A. Kaufmann 
A. S. Goldstein 
Attorneys for Defendants 
503 D Street, N. W. 
Washington 1, D. C. 

EX 4440 

• *•••••••• 
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21 Filed Oct 30 1951 
Motion for Summary Judgment 

Comes now the plaintiffs in the above-entitled case by 
their attorneys and move this Honorable Court to grant 
summary judgment in favor of plaintiffs on the grounds 
that there is no genuine issue of fact, and that the plaintiffs 
are entitled to judgment as a matter of law. 

Nathan M. Lubar 
Attorney for Befeivdankt 

f-fa 

• ••••••••• 

22 Filed Dec 3 1951 

Judgment for Permanent Injunction 

Upon consideration of the motions for Summary Judg¬ 
ment filed by the plaintiff and the defendant and the Stipu¬ 
lation of Facts between the parties after oral argument 
had thereon in open Court, the Court finds: 

1. That there is no genuine issue of facts. 

2. That there is an existing valid covenant of record on 
the following lots situated in the blocks and squares as 
designated in the subdivision known as Bradbury Heights, 
in the District of Columbia, according to the plat thereof 
recorded in Book 42, Page 32, in the Surveyor’s Office for 
the District of Columbia, namely: 

Lots one to one hundred fifty-seven (1 to 157), both in¬ 
clusive, in square numbered fifty-three hundred sixty-one 
(5361); 

Lots twenty-five to thirty, (25 to 30), both inclusive, in 
square numbered fifty-three hundred sixty-two (5362). 

Lots numbered one, (1), in square fifty-three hundred 
fifty-nine (5359); 

Lots one to five (1 to 5), both inclusive, in square num¬ 
bered fifty-three hundred sixty-seven (5367); 
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Lots one and two (1 and 2), and five to thirty-eight (5 to 
38), both inclusive, in square numbered fifty-three hundred 
eighty-one (5381); 

Lots one to one hundred four, (1 to 104), both inclusive 
in square numbered fifty-three hundred eighty-two (5382); 

Lots one to seventy-three (1 to 73), both inclusive, in 
square numbered fifty-three hundred eighty-nine (5389); 

Lots five, six seven, (5, 6, 7) and thirty-six to forty 
23 (36 to 40), both inclusive, in square numbered fifty- 

three hundred sixty-six (5366); 

Lots Fifty-five to Fifty-nine (55 to 59), and sixty-six to 
seventy-five (66 to 75), and eighty-eight to ninety-two (88 
to 92) both inclusive, in square numbered fifty-three hun¬ 
dred sixtv-six (5366); 

Lots one to eighty, (1 to 80) and eighty-six to one hun¬ 
dred seventeen (86 to 117), in square numbered Fifty-three 
hundred sixty-four (5364); 

Lots eight to sixteen (8 to 16), and nineteen to twenty- 
two (19 to 22) and sixty-three and sixtv-four (63 and 64), 
and seventy-three and seventy-four (73 and 74) and ninety- 
nine to one hundred ten, (99 to 110), and one hundred twen¬ 
ty-one to one hundred thirty-seven (121 to 137) and one 
hundred forty-two to one hundred forty-seven (142 to 147), 
(the last named lots one hundred forty-two to one hun¬ 
dred forty-seven (142 to 147), both inclusive, being in R. 
F. Bradbury, Inc., subdivision of lot one hundred thirty- 
eight, (138), in square five thousand three hundred sixty- 
five (5365), as per plat of said R. F. Bradbury, Inc., sub¬ 
division recorded in County Book 69 at page 112 in the 
Office of the Surveyor for the District of Columbia) in 
square numbered fifty-three hundred sixty-five (5365), the 
lots in series including the lot with which the series begins 
and the lot with which the series ends, in each instance. 

And the Following described Lots in Blocks or Squares 
situate in Smith and Elliots’ Trustees’ subdivision of part 
of the farm of Henry Naylor called “Twining City” as 
per plat recorded in County Book 6 page 131 in the Sur¬ 
veyor’s Office of the District of Columbia, namely: 
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Lots two, three and four, (2, 3, and 4), and nineteen (19) 
and thirty-one, (31), and thirty-two (32), in block num¬ 
bered Nine (9) and taxed as square numbered fifty-five 
hundred fifty-seven (5557); 

Lots one, two, three, four, six, seven, eight, nine, ten 
(1, 2, 3, 4, 6, 7, 8, 9, 10), in block numbered twelve (12), 
and taxed as square numbered fifty-five hundred fifty-four 
(5554); 

Lots twenty-one and twenty-two, (21 and 22), in block 
numbered eleven (11), taxed as square numbered fifty-five 
hundred fifty-five (5555); 

24 Lots five, (5), fourteen (14), and fifteen (15), in 
block numbered ten, (10), taxed as square numbered 
fifty-five hundred fifty-six (5556); 

Lots twelve, (12), in block numbered three (3), taxed as 
square numbered fifty-five hundred sixty-two, (5562); 
and that said covenant restricts the sale of any spirituous 
or malt liquor to be made, sold or be kept for sale on any 
of such lots. 

3. That there has been no waiver of such covenant nor 
any change in the neighborhood which would justify the 
non-enforcement of the same. 

4. That such covenant is in existence and of full force 
and effect and that any violation of the same should be 
enjoined. 

Accordingly, it is by the Court, this 3rd day of December. 
1951; 

Adjudged, Ordered and Decreed : 

1. That the Motion of plaintiff for summary judgment is 
granted. 

2. The defendant’s motion for summary judgment is 
denied. 

3. That the defendants, Harry V. Palmateer, Alfred 
Gordon Palmateer, Jack Oler, Anna C. Oler, their agents 
and servants be and they hereby are permanently re- 
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strained and enjoined from maintaining, conducting, or 
operating on premises 4404 Southern Avenue, S. E. any 
business in which the sale of spirituous or malt liquor 
should be made, kept or sold whatsoever and said persons 
shall not permit any other person to make, keep or sell 
malt or spirituous liquors on said premises. 

F. Dickinson Letts 
Judge 

Seen and Approved as to Form : 

Nathan M. Lubar 

Attorney for Plaintiffs 

J. A. Kaufmann 
Attorney for Defendants 

*#**•••••• 

25 Filed Jan 2 1952 

Notice of Appeal 

Notice is hereby given that Jack Oler and Anna C. Oler, 
defendants above named, hereby appeal to the United 
States Court of Appeals for the District of Columbia Cir¬ 
cuit from the final judgment for permanent injunction 
entered in this action on December 3, 1951. 

Joseph A. Kaufman n 
Abraham S. Goldstein 
Attorneys for Defendants 
503 D Street, N. W. 
Washington 1, D. C. 
Executive 4440 

• #•••••••• 
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STATEMENT OF QUESTIONS PRESENTED 

1. The first question is whether the purpose for which 
the covenant was originally intended still exist so that the 
District Court properly granted the injunction enforcing 
the covenant. 

2. The second question presented is whether the ap¬ 
pellees proved by sufficient evidence a waiver of the cove¬ 
nant or a change in the neighborhood to rendering the ob¬ 
jectives of the covenant incapable of achievement and 
therefore unenforceable. 
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Itttteii States Court of Appeals 

Foe the District of Columbia Circuit 


No. 11,296 


Jack Oler and Anna C. Oler, Appellants, 

v. 

William A. Gibbons, et al., Appellees. 


Appeal from Judgment of United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEES 


COUNTER STATEMENT OF CASE 

Appellees make the following counter statement of the 
case. Appellees, 19 property owners within the coven¬ 
anted area, brought an action in the District Court 
against appellants and Harry V. Palmateer and Alfred 
Gordon Palmaieer defendants below. (JA p. 2) The 
complaint sought a temporary and permanent injunction 
restraining the defendants from violating a valid restric¬ 
tive covenant of record against the sale of spirituous or 
malt liquor in premises 4404 Southern Ave., S. E. The 
covenant involved is one which runs with the land. (JA 
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p. 7, Par. 2) It is admitted by appellants that the prem¬ 
ises involved are within the covenanted area and that said 
covenant was valid and existing at the time appellees filed 
their complaint. (JA p. 4, Par. 2 of Answer) 

Defendants answering below admitted the covenant of 
record but claimed that appellees had waived the benefit 
of the covenant and claimed further that the neighbor¬ 
hood had so changed so as to make the covenant unen¬ 
forceable. (JA p. 5, Par. 1, Third Defense) Defendant 
below also argued that enforcement of the covenant 
world be against public policy of the U. S. and the Dis¬ 
trict of Columbia. (JA p. 5, Par 1, Fourth Defense) 
This argument seems to have been abandoned by ap¬ 
pellants in their brief. 

No proof is contained in the record on behalf of these 
appellants that existing conditions make their property 
unfit or unprofitable. No proof whatsoever of hardship 
on the part of these appellants was made. No real estate 
expert testified as to value or lack of value of the prop¬ 
erty by enforcement of the covenant against sale of liquor. 

The Alcoholic Beverage Control Board on September 
17, 1951, issued a Retailer’s Class “A” license to the de¬ 
fendants Harry V. and George Palmateer, lessees of said 
premises. (JA p. 6) The complaint in this action was 
filed September 11, 1951, six days before the issuance of 
the license by the Alcoholic Beverage Control Board on 
September 19, 1951. (JA p. 2) By deed, dated December 
27, 1923, a covenant against liquor was placed of record 
which covered 5S9 lots, including the property involved in 
this litigation. (JA pp. 7, 11) The property where ap¬ 
plication for whiskey license was made was located on 
commercial ground in Square 5365, being part of the 
commercial land included within the covenant. (JA p. 7) 
Premises 4415 Bowen Road, S. E., -was granted a beer 
license Class “B” on July 1, 1940. (JA p. 7, Par. 5) 
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Premises 4403 Bowen Road, S. E., was granted a beer 
license March 23, 1934. (JA p. 7, Par. 4) Applications 
were made for Class “D” license for the sale of beer to 
be consumed upon the premises at 4409 Bowen Road, 
S. E., in 1934 and at 4411 Bowen Road in 1936. The 
former was denied by the Board after protests by the 
neighbors as being within four hundred (400) feet of 
a church (JA p. 7, Par. 8) and the latter as being 
contrary to the wishes of the neighborhood. (JA p. 
8, Par. 7) In 1949, application for • Class “A” license 
for the sale of whiskey to be sold in unopened bottles on 
the premises and consumed elsewhere was made for prem¬ 
ises 4413 Bowen Road, S. E. (the southern half of the 
same lot here involved) at which time an injunction suit 
was filed against the violation of the covenant herein con¬ 
cerned and the application for the Class “A” license was 
withdrawn and the injunction suit was dismissed by agree¬ 
ment of all parties and their attorneys. (JA p. 8, Par. 8) 
Reference is made by appellants (for the purpose of show¬ 
ing change in the neighborhood) to a liquor store in the 
State of Maryland, approximately two (2) blocks away 
and to another liquor store in the State of Maryland, four 
and one-half (4%) blocks away and to a third liquor store 
in Maryland, six and one-half (6%) blocks away, all of 
which are outside of the covenanted area, and beyond the 
District boundary line. (JA p. 9) 

All of the facts were stipulated by the parties below. 
(JA p. 6) Motions for Summary Judgment were filed by 
both parties based on the stipulated facts. (JA pp. 10-11) 
Judge Letts issued a permanent injunction against the 
defendants below. (JA p. 11) The District Court granted 
a permanent injunction based upon the finding “That 
there has been no waiver of such covenant nor any change 
in the neighborhood which would justify the non-enforce¬ 
ment of the same” and “That such covenant is in exist¬ 
ence and of full force and effect and that any violation 
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of the same should be enjoined.” (JA p. 13) No appeal 
was taken by defendants Harry V. Palmateer and Alfred 
Gordon Palmateer, the lessees and licensees who were 
granted the class “A” liquor license by the ABC Board. 
The judgment against these defendants is therefore final. 
Appellants, owners of the property involved, noted this 
appeal. 


SUMMARY OF ARGUMENT 

1. A covenant in a deed against the sale of liquor is 
enforceable. Appellees had the right to rely upon the 
covenant when purchasing their properties. The purpose 
of the covenant still exists and the District Court properly 
granted an injunction enforcing the covenant on behalf 
of appellees. 

2. The appellants have failed to establish a waiver or 
acquiescence in violation of the covenant so as to make it 
unenforceable. A liquor covenant is separable. Alleged 
violations of other portions of the covenant are therefore 
immaterial. Appellees have consistently opposed at¬ 
tempted violations of the liquor covenant. The breach of 
an inconsequential aspect of a covenant does not consti¬ 
tute a waiver of the entire covenant. Appellants have 
failed to establish knowledge on the part of appellees of 
alleged waiver of the covenant. 

3. The appellants have failed to show any change in 
the neighborhood within the restricted area. Changes in 
the neighborhood outside of restricted area in the State 
of Maryland should not prejudice appellees in the enforce¬ 
ment of the covenant. Change in the neighborhood within 
the restricted area must be so substantial so as to frus¬ 
trate the purpose of the covenant. Appellants have not 
shown such a change. 
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4. The appellants have wholly failed to establish that 
their property would be made unfit or unprofitable for 
use. Nor have appellants shown that enforcement of the 
covenant would work any hardship on them. Failure to 
enforce the covenant would be a hardship to appellees. 
The District Court, therefore, properly granted the in¬ 
junction. 


ARGUMENT 

I 

The District Court Properly Granted the Injunction. 

The law in the District of Columbia is well settled that 
a covenant in a deed against the sale of liquor is enforce¬ 
able. Appellants admit “If time had worked no change 
. . . an injunction against appellants would follow here 
in the ordinary course.” (App. Brief p. 7) The rule 
governing in the District of Columbia was enunciated in 
Jamieson v. Brown, 71 App. D. C. 254. In that case the 
court stated: 

“It is evident that liquor covenants are part of a 
general plan for the benefit of all of the land in the 
tract . . . there is room in Washington for those who 
like and those who dislike to live near liquor stores 
... As we said in the Kenealy case, ‘The purchasers 
of lots in this sub-division have a right to assume that 
their quiet and enjoyment should not be disturbed. ’ ” 

In the instant case as in the Jameson case, supra, the 
restriction was imposed for the benefit and improvement 
of all of the land (589 lots within the tract covered by the 
covenant) and runs with the land. The appellants have 
not shown that the purpose for which the covenant was 
designed no longer exists. This court in the Jameson case 
stated: 

“Where certain restrictions are a part of a gen¬ 
eral scheme and plan for the benefit and improve- 
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ment of all lands included in a certain tract, courts 
of equity will, under proper circumstances enforce 
such restrictions at the suit of any grantee against 
any other such grantee.” 

At the time that the restriction was imposed the area 
within the tract was specifically delimited as between the 
residential and the commercial zones with all of the tract 
established as residential except the small portion which 
was zoned as commercial. (JA p. 7) In no respect has 
the zoning since been changed. Designed for the benefit 
of those residing within the residential area of the tract, 
the occupancy of which has since substantially increased, 
the purpose of the restriction exists now even more than 
when imposed. 

The courts have consistently held that where the pur¬ 
pose for which a covenant was imposed still exists that 
the restriction will be enforced. 

Restrictive covenants which are reasonable and not 
against public policy will be enforced even though the re¬ 
striction may be permanent. Casilenum v. Avignone, 56 
App. D. C. 253. 

To refuse to enforce a restrictive covenant where the 
appellants have failed to establish by clear and convinc¬ 
ing evidence that the purpose of the covenant no longer 
exists would in effect render meaningless restrictive cove¬ 
nants. That such covenants are enforceable is now well 
settled. The District Court therefore properly granted 
the injunction enforcing the covenant on behalf of appel¬ 
lees. 

n 

The Appellants Have Failed to Establish a Waiver or 
Acquiescence to Make the Covenant Unenforceable. 

The appellants maintain in their brief that a waiver of 
the covenant has resulted from a consistent pattern of 


7 


past violations. The stipulated facts fail to support the 
appellants’ conclusion. 

j 

(a) As to the covenant being separable. 

The appellants contend that the establishing of a gaso¬ 
line service station in 1926; and the establishment and 
operation of a pool room in 1928 constituted a violation of 
the restriction in the same deed prohibiting any “offen¬ 
sive, noisy . . . trade, calling or transaction.” 

The fact that other aspects of the covenant may have 
been violated, if the establishment of these businesses are 
in fact a violation, is, however, no bar to the enforcement 
of the covenant against the sale of liquor. The controll¬ 
ing law in this jurisdiction, as was specifically pointed out 
in the Jameson case, supra, is that a liquor covenant is 
separable. I 

In that case the covenant in the deed provided that the 
property within the restricted area should not be used for 
“manufacturing or mechanical purposes, nor shall spirit¬ 
uous liquors be sold therein.” An injunction was obtained 
against the sale of liquor within the covenanted tract. 

In sustaining the injunction this court stated: 

“We need not consider whether the building line 
covenant and the covenant against ‘Manufacturing 
or mechanical purposes’ have been so long and so 
generally violated as to be unenforcable. The liquor 
covenant is separable. 79 (Italics supplied.) 

Insofar as the question of waiver is concerned the facts 
in this case are foursquare with the facts in the Jameson 
case. In the Jameson case the covenant was directed at 
prohibiting more than one type of business, one of which 
was the sale of spirituous liquors. In the instant case 
the same type of covenant is involved, one of the restric¬ 
tions being against the sale of “spirituous or malt 
liquors.” The argument of the appellants that the estab¬ 
lishment of a gasoline service station and the operation 
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of a pool room constitute a waiver of the covenant is 
■wholly irrelevant since this court has already clearly es¬ 
tablished in the Jameson case that a liquor covenant is 
separable and the violation of other aspects of the cove¬ 
nant do not constitute a waiver of any other aspect of 
the restrictive covenant- The sole issue therefore is 
whether there has been a waiver of the covenant against 
the sale of “spirituous or malt liquors 

(b) There has been no waiver of the covenant. 

Contrary to the allegations of the appellants that there 
has been a waiver with respect to the covenant against 
the sale of liquor, the facts clearly establish that there 
has been a consistent and unyielding effort to enforce 
that specific portion of the covenant. Every single time 
liquor was applied for objections were made. The facts 
are that applications were made for Class “D” license for 
the sale of beer to be consumed upon the premises at 4407 
Bowen Road, S. E., in 1934 and in 1936 for sale of beer at 
4411 Bowen Road, S. E. (JA p. 8). The former was 
denied by the ABC Board after protests by the neighbors 
as being within four hundred (400) feet of a church and 
the latter was refused as being contrary to the wishes of 
the neighborhood. In 1949 the first application for Class 
“A” license for the sale of whiskey to be sold in unopened 
bottles on the premises and consumed elsewhere was made 
for 4413 Bowmen Road, S. E. (the same property here in¬ 
volved) at -which time an injunction suit filed in the Dis¬ 
trict Court was dismissed by agreement of all parties and 
their attorneys and the application for whiskey with¬ 
drawn. (JA p. 8, Par. 8) 

In the light of the consistent pattern of resistance to 
every and all attempts to breach this covenant against the 
sale of liquor the position of the appellants that there 
has been acquiescence by the covenantees to waive the 
covenant is untenable. The appellants endeavor to dismiss 
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lightly the fact that a suit for injunction was filed in 1949 
by indicating that it has no significance since the suit was 
withdrawn, but the appellants ignore the basic fact that 
the effort to breach the covenant for the identical lot at 
that time was resisted and the suit was dismissed only 
after the application for the license was withdrawn. With 
the withdrawal of the application the issue became moot 
and withdrawal or dismissal of the suit was merely pro 
forma. It is thus submitted that there has been a vigi¬ 
lant effort to resist the breach of the covenant here in¬ 
volved, and there has been no waiver. 

(c) As to the inconsequential character of alleged 

breach of covenant. 

The appellants further argue with respect to the ques¬ 
tion of waiver by the appellees that no protest was lodged 
with respect to the issuance of two Class “B” licenses for 
the sale of beer (which do not permit sale of whiskey) 
within the restricted area, ergo, there has been a waiver 
of the restriction against the sale of whiskey. There is 
indeed a fundamental and vital difference in the issuance 
of a Class “A” license for the sale of whiskey and the 
issuance of a Class “B” license for the sale of beer as an 
inconsequential part of a grocery business. Class “B” 
licenses are issued always in conjunction with a grocery 
store and the sale of these commodities represent only a 
minor and inconsequential portion of the licensee’s busi¬ 
ness. Class “A” licenses are issued for the selling of 
whiskey as the major and primary business which is pre¬ 
cisely the business at which the covenant is directed. The 
sale of beer as an inconsequential portion of a grocery 
business which is not restricted by the covenant, would not 
result in a breach of such a material nature as to con¬ 
stitute a waiver of the covenant against the sale of liquor. 

It will be noted that in 1923 when the covenant was j 
placed of record (pre repeal) that the 1917 Act cited 
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in Title 6, 1929 Code, Section 319, differentiated between 
beer and malt liquors. The common meaning of the 
term liquors and beer are obviously not the same. 

The relative importance of these two aspects of the re¬ 
strictive clause in the covenant, that is the relative im¬ 
portance of the restriction against the sale of whiskey 
vis a vis the restriction against the sale of beer as a 
minor incident of a business should be the controlling 
factor. The courts, including this court, have consistently 
held that a waiver of an inconsequential or immaterial 
aspect of a restrictive covenant should not be construed 
as a waiver of the entire covenant. In the Jameson case, 
supra, this court stated: 

“Even if such sales violate the covenant, it does not 
follow that the covenant has been waived. In view of 
the mild character of the supposed breach, and the 
fact that it occurred at only one point in a restricted 
area of many city blocks, there continued to be a 
substantial compliance with the covenant.” 

In the Jameson case notwithstanding that there has 
actually been a sale of whiskey directly violating the cove¬ 
nant against the sale of spirituous liquors, this court held 
that the character of the violation was so mild as not to 
constitute a waiver. In the instant case there has been 
no violation of the sale against “spirituous” liquors but 
if the sale of beer as an adjunct to a grocery business is 
a violation it is so mild in character in relation to the 
purposes of the covenant as to bring it squarely within 
the above cited rule of the Jameson case. 

(d) The evidence does not show knowledge of heer use, 
therefore no waiver cam he shown. 

Appellants further assert that the incidental use of a 
beer license in two grocery stores, which are restricted by 
law from selling whiskey or hard liquor, constitute a 
waiver by appellees of the covenant against whiskey. 
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They show no knowledge by appellees of such beer licen¬ 
ses but claim that even without such knowledge the appel¬ 
lees waived the covenant against hard liquors. 

It is submitted that a waiver is a conscious matter and 
requires knowledge and understanding. Waiver must be 
shown by the evidence and appellants were required to 
prove that appellees had knowledge of the beer licenses 
and acquiesced in the obtaining of such licenses. 

See: .Johnson v. Zerbst, 304 U.S. 458, 82 L.Ed. 1461, 
58 S. Ct. 1019, 1023. Bennecke v. Connecticut Mut. Life 
Ins. Co., 105 US 355, 26 L.Ed. 990. Pence v. Langdon, 99 
U.S. 578, 581, 25 L.Ed. 420. 

On this ground alone, as to the beer licenses, appellants ’ 
argument fails. It will be noted, however, that affirmative 
action was taken where an effort was made within the 
covenanted area to introduce the sale of beer in a restau¬ 
rant in 1934 and another time in 1936 and that both appli¬ 
cations were refused by the Alcoholic Beverage Control 
Board. (See JA p. 8, Items 6 and 7) These were for 
beer licenses, Class “D”. (See: D. C. Code, Title 25, 
Section 111 (h)) 

Appellants state in their Brief, Page 10, “It is true 
that Jameson v. Brown, supra, affirmed the enforcement 
of a covenant against the sale of spirituous liquors where 
there had been a violation of the covenant for some years. 
But, in that case, there was only one violation—by a drug 
store, which had sold liquor, pursuant to doctors’ pre¬ 
scriptions, under the Prohibition Act. The covenanted 
area there was very large and there was no showing that 
the complainants had knowledge of the violation.” In 
this case, there has never been a violation of the covenant 
against hard liquors, nor was there even one violation, as 
existed in the Jameson case. The appellees stand upon 
much firmer ground than that shown in the Jameson case. 
The lower court was clearly correct when it stated in its 


i 
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judgment, (JA p. 13, Item 3) “that there has been no 
1 waiver of such covenant . . . which would justify a non¬ 
enforcement of the same.” 

It is respectfully submitted that no waiver has been 
' shown, whether conscious or unconscious on the part of 
appellees and that such defense to the injunction should 
not be considered in equity. 


m 

1 The Appellants Have Failed to Establish a Change in the 

Neighborhood to Make the Covenant Unenforceable. 

(a) As to alleged change inside the restricted area. 

The stipulated facts show clearly, convincingly and con¬ 
clusively that the neighborhood within the restricted area 
i has not changed. The parcel within the restricted area 
originally zoned for commercial purposes has not been 
extended to any residential portion within the restricted 
area. From the time the restricted covenant was imposed 
the residential area—though now more densely populated 
has retained its character as a residential zone and no 
commercial enterprises have since been established in the 
residentiallv zoned parcel. 

The character of the commercial area has not as con- 
i tended by the appellants so changed as to support the 
conclusion that the purpose of the covenant against the 
sale of whiskey would be frustrated. As of this date 
every effort to break the covenant in this respect has been 
successfully resisted. 

The courts have consistently held that to nullify a re¬ 
strictive covenant running with the land there must be a 
change in the neighborhood so as to defeat the object and 
purpose for which the covenant was impressed. The 
change must be so great that the enforcement of the cove¬ 
nant would not have any effect toward carrying out the 
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original purpose for which the restriction was imposed. 
Castleman v. Avignone, supra. 

The types of cases in which the courts generally have 
refused to enforce restrictive covenants are where a resi¬ 
dential area has changed to a manufacturing district or 
where restriction on a building line has been violated by 
the majority of the residents within the restricted area. 

See: 54 ALR 812; 85 ALR 986; 103 ALR 934. 

So it was held that where no radical change in a re¬ 
stricted residential tract has been shown, amrt from the 
fact that some business has grown up in the surrounding 
tracts outside of the area, the restriction will not be re- i 
moved. Mile v. Clark 44 Cal. App. 539. 

The Jameson case, supra, and the cases cited therein 
are controlling upon this point also. 

(b) As to the alleged chcmge outside the restricted area, \ 

The allegation that the neighborhood outside the re¬ 
stricted area in the neighboring State of Maryland has 
changed by permitting the establishment of liquor stores j 
in the unrestricted neighboring area is immaterial. This 
argument is precisely the one advanced in the Jameson j 
case. There it was argued that because the sale of liquor I 
was permitted across the street from the boundary of the 
restricted area the neighborhood had changed so that the j 
restriction had been frustrated. 

i 

This court considered and met this argument in that 
case in very precise terms. In dismissing that very ar¬ 
gument in the Jameson case this court stated: 

“It is no answer to say that they cannot stop the 
sale of liquor on the west side of 14th Street. A 
similar argument might be made against the enforce¬ 
ment of almost any restrictive covenant. AU restric¬ 
tions have boundaries, and no restriction gives pro¬ 
tection against what goes on across the boundary, j 
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(Grady v. Garland supra.) A liquor store across a 
wide and busy street is not the same thing as a 
liquor store on one’s own side. If liquor may be sold 
today on the east side of 14th Street because it is 
sold on the west side, tomorrow it may be sold just 
east of the east side because it is sold on the east side 
and so on.” (Italics supplied) 

If, as this court properly held in the Jameson case, that 
liquor stores in abundance directly across the boundary 
of the restricted area cannot be considered in determining 
whether the neighborhood within the restricted area has 
changed so as to frustrate the purpose of the covenant 
then that should be all the more applicable to the instant 
case in winch the closest liquor store outside the restricted 
area is at a distance considerably farther (2 to 6Vo blocks 
away) from the boundary of the area involved in the 
Jameson case and in fact over the District line in Mary¬ 
land. 

The appellants rely heavily upon Hundley v. Goreuntz, 
77 T T . S. App. D. C. 48 to support their argument with 
respect to the change of neighborhood and its effect upon 
the covenant. This court in the Hundley case did not 
overrule the principles that it had enunciated in the 
Jameson case. On the contrary it specifically took cogniz¬ 
ance of its holdings in the Jameson case and stated: 

“We have carefully reviewed Castleman v. Avig- 
none 56 App. D. C. 253, 12 F. 2d 326: Cornish v. 
O’Donoghue, 58 App. D. C. 359, 30 F. 2d 983: Kenealv 
v. Chevy Chase L. Co., 63 App. D. C. 327, 72 F. 2d 
378; Grady v. Garland, 67 App. D. C. 73 89 F. 2d 
817, and Jameson v. Browm, 71 App. D. C. 254, 109 
F. 2d 830, in which covenants were upheld, and are 
of opinion that while they are apposite, they are dis¬ 
tinguishable.” 

All questions as to the materiality of changes in areas 
outside of the restricted tract w-as settled by this court in 
Bnrmam■ Properties et cd v. Roscoe L. McKinney et al, 84 
App. D. C. 373, decided subsequent to the Hundley case. 
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That case involved an action to enjoin the defendant from 
continuing construction of a building in disregard of a 
building restriction line and to require the removal of the 
construction already done. 

It was argued that conditions had so changed in the 
neighborhood as to render it inequitable to enforce the 
covenant. To support this argument it was pointed out 
that on streets surrounding the restricted area the build¬ 
ings extended to the street line and thus the general 
neighborhood had so changed with respect to this restric¬ 
tion that to enforce it within the restricted area would be 
unequitable and a great hardship to appellants. 

This court affirmed the decision of the District Court 
which in granting the injunction stated: 

“First, it is contended that the covenant has been 
waived by many violations thereof within the subdivi¬ 
sion. Defendants cite the growth of business on 14th, 
and 11th Streets, and the breaking down of building 
restriction lines thereon. As to 14th Street it is cer¬ 
tainly true that the street has gradually changed al¬ 
most entirely to business uses, resulting in a gen¬ 
eral disregard of the building line. To some extent 
business has also encroached along 11th Street. But 
we are dealing with a building line on Lamont Street, 
the land in question here. The building line never did 
apply to 11th Street. That street was not laid out 
until manv vears after the covenant was established. 

» w 

Then too, as has been pointed out. the stores on the 
two corners at 11th and Lamont Streets have been 
kept back to the building line of Lamont. As to 14th 
Street, that is far aw^av. Violations of the restriction 
line there have had but an indirect and remote in¬ 
fluence upon interior property, especially that on La¬ 
mont Street, which does not even extend through to 
14th Street. Therefore, the fact that these plaintiffs, 
or others like situated, have not made legal protest 
at violations of the covenant along 14th Street can¬ 
not, in my opinion, be justly construed as a waiver. 
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To do so would be stretching the rule beyond all 
reason. Schreiber v. Drosness, 100 N.J. Eq. 591; 
Bischoff v. Morgem, 236 Mich. 251; Brigham v. MuL- 
ock Co., 74 N.J. Eq. 287.” 

It is submitted therefore that appellants, in the instant 
case, have wholly failed to show such a change in the 
neighborhood to frustrate the purpose of the covenant and 
to therefore render it unenforceable. 

IV 

The Appellants Have Failed to Establish That Enforce¬ 
ment of the Covenant Would Make Their Property 
Unfit or Unprofitable or Work a Hardship. 

There has been no effort on the part of the appellants 
to produce an iota of evidence to show that the enforce¬ 
ment of the covenant against the sale of liquor would 
make their property unfit or unprofitable for use. No 
evidence has been produced to show that any effort has 
been made to rent the premises involved for any other 
purpose and that such efforts have been fruitless or that 
the rental for the purpose would necessarily be at a 
rental rate which would render the premises unprofitable. 
Nor has the appellant endeavored to establish by any 
evidence whatsoever that the enforcement of the covenant 
would work a great hardship on the appellants and would 
serve no benefit to the appellees. There is nothing in the 
record from which it can be concluded that the store must 
be rented for the sale of whiskey and cannot profitably 
be used for any other purpose, that the enforcement of 
the covenant vrould thus work a great hardship on the 
appellants and that there would in fact be no benefit to 
the appellees. In discussing this precise argument in the 
Jameson case supra, this court stated: 

“There is no contention that existing conditions 
make any land in the tract unfit or unprofitable for 
use if the restriction is enforced. Most, if not all, of 
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the tract is clearly fit and profitable for residence use. 
Even on 14th Street there are numerous apartment 
houses and a few private residences, and they are 
not alleged to be unfit or unprofitable. The business 
districts on 11th and 14th Streets, including appel¬ 
lants’ premises, are not shown to be unfit or unprofit¬ 
able for all or for any of the great variety of busi¬ 
nesses which the covenants permit. Many such busi¬ 
nesses are actually carried on in those districts. It 
does not appear that the enforcement of the covenant 
will impose great hardship on the appellants. Their 
own real estate expert, Bowie, thought that the sale 
of liquor along 14th Street would not affect the value 
of property in the subdivision ‘to any great degree;’ 
and as we understand his testimony, the only de¬ 
pressing effect which he thought an injunction would 
have upon the value of appellants’ property is a tem¬ 
porary effect incident to a change of tenants. He 
stated that no higher rents can be obtained from 
liquor stores than from other stores. There was con¬ 
trary testimony, but the court was under no obliga¬ 
tion to credit it. Moreover, in Kenealy v. Chevy 
Chase Land Company of Montgomery County, 63 
App. D. C. 327, 72 F. 2d 378, we upheld a covenant 
although the value of the burdened land would have 
been increased fivefold by its violation.” 

Equity could not do justice to all the parties to this law 
suit by removing these restrictions on the property of 
appellants . . . equity will remove such restrictions only 
when to do so will not unjustly injure other property. 
That situation does not exist here. Kenealy v. Chevy 
Chase Land Co. 63 App. D. C. 327 (329). 

Equity should sustain this covenant in favor of appel¬ 
lees, as they are the only persons who would be injured 
beyond compensation, without regard to the claim of ap¬ 
pellants who show no injury whatever. 

In the instant case appellants are in a much weaker 
position. No evidence is in the record to show their 
property will in any way be affected by granting of the 
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injunction. The lessees, defendants, below have not noted 
an appeal. This court must therefore consider the mat¬ 
ter only with relation to hardship on appellants. It is 
submitted that none is shown by the record. 

It is, therefore, respectfully submitted that on this 
ground alone the judgment of the lower court should be 
affirmed. 


CONCLUSION 

For the foregoing reasons and based upon the authori¬ 
ties cited herein, it is submitted that the purpose for 
which the covenant was imposed still exists; that appel¬ 
lants have failed to establish a waiver or acquiescence 
to make the covenant unenforceable; that the appellants 
have failed to establish a change in the neighborhood to 
make the covenant unenforceable; that the appellants have 
failed to establish that the enforcement of the covenant 
would make their property unfit or unprofitable to work a 
hardship; and that it is clear from the record the appel¬ 
lees would suffer irreparable injury if the covenant was 
not enforced; that the Trial Court properly granted the 
injunction in favor of appellees. 

Appellees firmly believe that the judgment below should 
be affirmed. 

Respectfully submitted, 

Lubar, O’Keefe, Friedlander & Melrod 

By: Nathan M. Lubar 
Leonard S. Melrod 
Attorneys for Appellees, 

200 Woodward Building, 
Washington 5, D. C. 
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